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QUESTIONS PRESENTED 


This is an appeal from a judgment of conviction entered by 
the District Court after a jury had found appellant guilty as 
charged of dispensing heroin not in or from the original 
stamped package in violation of 26 U.S. C. § 4704 (a) (Supp. 
1956), facilitating the concealment of such heroin with knowl- 
edge of its importation contrary to law in violation of 21 
U. 8. C. § 174 (1952), and being a transferee of marihuana 
without having paid the required tax in violation of 26 U.S. C. 
§ 4744 (a) (Supp. 1956). In the opinion of the appellee the 
following question is presented: 

May appellant successfully contend on appeal that por- 
tions of the District Court’s charge to the jury constituted 
prejudicial error, when appellant did not object to such in- 
structions at his trial as required by F. R. Crim. P. 30, when 
the District Court fully and fairly charged the jury on pre- 
sumption of innocence, reasonable doubt, circumstantial evi- 
dence, credibility of witnesses and that it was necessary to find 
possession of the narcotics in appellant before the presump- 
tions contained in the applicable narcotics statutes came into 
play, and when the District Court charged the jury on each 
count in the indictment by quoting and accurately paraphras- 
ing each one of the applicable narcotics statutes? 


(I) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13733 


Cuar.es L. SAUNDERS, APPELLANT 
v. 


UniTep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMPIA 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 4, 1956, an indictment in three counts was filed in 
the District Court charging that on April 12, 1956, appellant: 
(1) dispensed and distributed 32 capsules of heroin not in or 
from the original stamped package in violation of 26 U. 8. C. 
§ 4704 (a) (Supp. 1956); (2) facilitated the concealment of 
these 32 capsules of heroin after such narcotics had been im- 
ported with the knowledge of appellant into the United States 
contrary to law in violation of 21 U. 8. C. § 174 (1952); and 
(3) was a transferee of marihuana without having paid the 
required tax in violation of 26 U.S. C. § 4744 (a) (Supp. 1956) 
(App. App. 1). Appellant was tried by a jury and found 
guilty as charged on December 31, 1956 (R. 140). Appellant 
received a general sentence of 20 to 60 months and a suspended 
fine of $100, and the judgment of conviction was filed by the 
District Court. on February 8, 1957 (R.151). Appellant noted 
a timely appeal (R. 152), and his motion for release upon bail 
pending appeal was denied by the District Court and this 
Court (R. 150). 

(1) 
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At the trial the Government called Officer Griggs of the 
Second Precinct (R. 15-42, 50-51), Officer Didone of the Nar- 
cotics Squad (R. 42-46, 84-86), Dr. Young (R. 47), a chemist 
with the United States Treasury Department, and Mr. Wilson 
(R. 53-56), a narcotic agent with the United States Treasury 
Department, to testify. At the close of the Government’s case 
appellant made a motion for a judgment of acquittal which 
was denied (R. 57-60). Appellant (R. 60-68), and Francis 
Davis (R. 78-82), testified for the appellant. The following 
evidence was adduced. 

At 11:15 p. m. on the night of April 12, 1956, Officer Griggs 
and his partner were on duty and were driving in a scout car 
eastward in the 600 block of Maid’s Court, N. W. (R. 15-16). 
Maid’s Court is an alley about 12 feet wide and running east 
and west between 6th and 7th Streets, N. W. (R. 23, 26-27). 
The area is very well lighted (R. 24). Officer Griggs saw ap- 
pellant walking side by side with another man, later identified 
as Francis Davis (R. 29, 79). westward in the 600 block of 
Maid’s Court, N. W. towards the scout car (R. 17). When ap- 
pellant saw the car, he squatted, moved a step to his right and 
threw a small white object to the ground (R. 17). At the 
trial, Officer Griggs demonstrated from the witness stand for 
the benefit of counsel the movement he had observed appellant 
make (R. 29, 35). 

Officer Griggs and his partner were from 20 to 25 feet away 
from the point where appellant squatted down and threw the 
object (R. 18). Officer Griggs drove the scout car alongside 
appellant, alighted from the car and stopped appellant (R. 
18, 32). Officer Griggs asked appellant what he was doing in 
Maid’s Court and appellant replied that he was just passing 
through the alley (R. 62). Appellant was asked to and did 
identify himself (R. 25, 62-63). Officer Griggs asked appel- 
lant what he had thrown “over there’ and appellant denied 
he had thrown away anything (R. 18, 63). Officer Griggs told 
appellant that he had seen appellant throw something “over 
there,”’ and appellant walked over to the right a few feet and 
picked up a whiskey bottle (R. 18, 27). Appellant showed 
the whiskey bottle to Officer Griggs who said that was not what 
he had seen and told appellant to go ahead (R. 18, 34, 63). 
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Appellant and Francis Davis went on (R. 31). Officer Griggs 
had been standing close to appellant, while questioning him, 
right under a lamp post (R. 32). 

After appellant had turned and walked away, Officer Griggs 
saw a small green bottle with a white top on the ground di- 
rectly underneath the street lamp. He picked up the bottle 
and found it contained 26 capsules of white powder and 2 
hand-rolled cigarettes. He saw six capsules lying on the 
ground at the point where he had found the bottle. The bottle 
top was screwed on tightly and the bottle did not have the 
appearance of having been there any period of time. The 
capsules were dry (R. 41). There were no other bottles or 
white objects at that point (R. 19, 23, 27). The point at 
which Officer Griggs recovered the bottle was “right where * * * 
{Officer Griggs had seen] him stoop and throw this object 
down” (R. 19-20, 23). Officer Griggs picked up the bottle two 
feet from where he had questioned appellant. The lamp post 
had been between the bottle and Officer Griggs and had ob- 
structed his view (R. 28, 32-33). After finding the bottle and 
the six capsules, Officer Griggs made no further search of the 
area (R.40). At the time the bottle was recovered, there were 
no internal revenue stamps on it (R. 21-22). Officer Griggs 
ran down Maid’s Court to 7th Street, N. W., and arrested ap- 
pellant for investigation of a narcotics violation (R. 21, 39, 64). 
Appellant was brought back to the scout car and shown the 
bottle. He denied that it was his and he stated he had never 
seen it (R.65). Officer Griggs put appellant in the car, picked 
up and arrested Francis Davis and proceeded to the Second 
Precinct (R. 21. 65-66, 80). 

At the Second Precinct about 11:45 p. m., Officer Griggs gave 
the bottle, into which he had placed the six capsules he had 
found on the ground so that the bottle contained 32 capsules 
and two cigarettes, to Officer Didone who performed a field test 
(R. 21, 43, 44). The field test indicated the presence of nar- 
cotic alkaloid in the capsules and the cigarettes. Officer 
Didone placed the vial in an envelope and personally turned it 
over to the Treasury Department chemist, Dr. Young, for 
analysis (R. 44-46). Dr. Young, whose qualifications as an ex- 
pert were stipulated to by appellant’s counsel at the trial, found 
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that each of the 32 capsules contained heroin and each of the 
two cigarettes contained marihuana (R. 48-49). Francis 
Davis and appellant were questioned at the Second Precinct 
about the bottle and both denied ownership or knowledge of it 
(R. 66, 81). Francis Davis had not been able to see whether 
appellant had thrown anything away in Maid’s Court (R. 83). 
Officer Didone stated that Francis Davis had admitted in the 
presence of appellant the use of narcotics (R. 85). Francis 
Davis denied that he had ever admitted that he used narcotics 
(R.83). Appellant was served by a Treasury Department nar- 
cotics agent with a “marihuana tax demand notice” which is a 
notice for demand to produce an official order covering transfer 
of marihuana. Appellant never produced such an order 
(R. 54-55). 

After the above had been adduced at the trial the District 
Court instructed the jury in substance as follows (App. App. 
17-26). The appellant is presumed to be innocent and this 
presumption attaches to him throughout the trial and must be 
weighed by the jury along with the other evidence and the 
presumptions from all the evidence in the case. The Gov- 
ernment must prove the appellant guilty beyond a reason- 
able doubt, and unless the Government proves beyond a 
reasonable doubt that appellant commited the offenses with 
which he has been charged, and each essential element thereof, 
then the jury must find appellant not guilty as to such charges. 
The jury may not speculate or conjecture as to guilt, but it 
may draw all reasonable inferences from facts which have been 
proved. Proof beyond a reasonable doubt is proof to a moral 
certainty and reasonable doubt is a doubt based on reason, 
not whimsy or conjecture. If after an impartial consideration 
of all the evidence the jury can candidly say that it is not 
satisfied of the appellant’s guilt, then the jury has a reason- 
able doubt. If the jury has an “abiding conviction of the 
defendant’s [appellant’s] guilt, such as you [the Jury] would 
be willing to act upon in the more weighty and important 
matters relating to your personal affairs, then you [the jury] 
have no reasonable doubt.” (App. App. 17-18.) The Dis- 
trict Court distinguished direct evidence from circumstantial 
evidence, defined each (App. App. 18), and then instructed the 
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jury in substance as follows. Both circumstantial and direct 
evidence are equally entitled to consideration by the jury, but 
both kinds of evidence must satisfy the jury beyond a reason- 
able doubt as to the guilt of appellant in order that appellant 
may be convicted. The jury is the sole judge of the facts and 
the credibility of the witnesses is left to the jury. The jury is 
warned that the introduction of prior convictions of the ap- 
pellant is for use by the jury in determining credibility and 
for no other reason (App. App. 19, 20). 

The District Court quoted and paraphrased 26 U. S. C. 
§ 4704 (a) (Supp. 1956) which was the subject of the first 
count of the indictment. The District Court stated to the 
jury (App. App. 21): 

“In other words, if it is proved that the defendant 
[appellant] has possession of the drugs, and that while 
in his possession there were no appropriate taxpaid 
stamps for those drugs, those facts constitute prima 
facie evidence of a violation of the statute, and the jury 
may find the defendant [appellant] guilty on that 
charge if its sees fit to do so, without requiring any 
further proof.” 

The District Court paraphrased and quoted 21 U. 5S. C. 
§ 174 (1952) which was the subject of the second count of the 
indictment. The District Court stated to the jury (App. 
App. 21): 

“In other words, if you find that the defendant 
[appellant] had in his possession, in the District of 
Columbia, this narcotic drug referred to in the indict- 
ment, then from that fact alone you are at liberty to 
find the defendant [appellant] guilty of a violation of 
the statute, without anything more, unless the defend- 
ant [appellant] either by himself or some other person 
explains the possession of the drug to your satisfaction.” 
(R. 120.) 

The District Court paraphrased and quoted 26 U. 5S. C. 
§ 4744 (a) (Supp. 1956) which was the subject of the third 
count of the indictment (App. App. 21-22). The District 
Court stated to the jury (App. App. 22). 
429343—57——-2 
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“So the elements of this third count which the Gov- 
ernment must prove beyond a reasonable doubt in 
order for you to find this defendant [appellant] guilty 
under the indictment in count 3 are: one, that he 
was in possession of marihuana; two, that he was a 
person required to pay a transfer tax; and three, that he 
obtained such marihuana without paying the required 
tax. As to the first element, the possession of mari- 
huana, namely, as to whether he did or did not have 
possession you have heard the evidence.” 


The District Court explained the statute in question and 
stated to the jury (App. App. 23): 


“So in this case if you should find the Government has 
proved that the defendant [appellant] was in posses- 
sion of marihuana, as I have already explained posses- 
sion, then in the absence of a showing by the defendant 
[appellant] either that he was within one of the excep- 
tions as to the tax, or that he has paid the tax, you may 
find the Government has proved the two other elements 
of the offense, namely, that he was required to pay the 
tax and that he failed to do so.” 


Appellant’s counsel requested the District Court to instruct 
the jury that it must find first that appellant has actual pos- 
session of these narcotics before it could find him guilty of 
anything on any count. The Government objected to the 
emphasis placed on possession in view of the fact that the trial 
court had instructed the jury on three occasions that the de- 
fendant must have had possession of the narcotics before he 
could be found guilty (App. App. 24). The District Court 
refused to give the instruction and appellant’s counsel stated 
no objection (App. App. 24). Subsequent to retiring for de- 
liberation the jury sent two questions to the District Court. 
The District Court stated to the jury that it was unable to 
answer their questions because no such testimony had been put 
in evidence and the District Court instructed the jury that 
it must determine the case on the evidence before it. There 
were no suggestions by counsel (App. App. 25). The jury 
notified the District Court that it could not reach a unanimous 
decision, and the District Court gave the “Allen charge”, to the 
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giving of which appellant’s counsel objected (R. 127). Ap- 
pellant’s counsel did not object to the substance of the charge 
given by the District Court at that time (R. 129). Thereafter, 
the jury addressed the following question to the District Court 
(App. App. 25): 
“Does the second count mean that Charles L. Saund- 
ers knew that the narcotic was imported and that that 
fact must be proved?” 


The District Court quoted the statute pertinent to that 
particular count to the jury and then stated (App. App. 
25-26) : 

“In other words, if you find that the defendant [ap- 
pellant] had possession of this narcotic drug referred to 
in the indictment and in the District of Columbia, then 
from that fact alone you are at liberty to find the de- 
fendant [appellant] guilty of a violation of the statute, 
without anything more, unless the defendant [appel- 
lant] either by himself or some other person explains 
the possession of the drug to your satisfaction.” 


Appellant’s counsel did not object to the charge (App. App. 
26). 


STATUTES AND RULE INVOLVED 


26 U.S. C. § 4704 (a) (Supp. 1956) provides: 


“Tt shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and the absence of appropriate tax-paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose pos- 
session the same may be found.” 

26 U.S. C. § 4744 (a) (Supp. 1956) provides: 

“Tt shall be unlawful! for any person who is a trans- 
feree required to pay the transfer tax imposed by sec- 
tion 4741 (a) to acquire or otherwise obtain any mari- 
huana without having paid such tax; and proof that 
any person shall have had in his possession any mari- 
huana and shall have failed, after reasonable notice and 
demand by the Secretary or his delegate, to produce the 
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order form required by section 4742 to be retained by 
him shall be presumptive evidence of guilt under this 
section and of liability for the tax imposed by section 
4741 (a).” 


21 U.S. C. § 174 (1952) provides: 





“Tf any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing or receives, conceals, buys, sells 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported contrary to law, such person shall, upon con- 
viction, be fined not more than $5,000 and imprisoned 
for not more than ten years. Whenever on trial for a 
violation of this section the defendant is shown to have 
or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to au- 
thorize conviction unless the defendant explains the 
possession to the satisfaction of the jury.” 


F. R. Crim. P. 30 provides: 


“At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be furnished 
to adverse parties. The court shall inform counsel of 
its proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may as- 
sign as error any portion of the charge or omission there- 
from unless he objects thereto before the jury retires 
to consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. Op- 
portunity shall be given to make the objection out of 
the hearing of the jury.” 
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SUMMARY OF ARGUMENT 


Appellant did not object to those portions of the District 
Court’s instructions which he attacks on appeal. He is barred 
from making such contentions on appeal by this Court’s de- 
cision in Villaroman v. United States. The District Court’s 
definition to the jury of reasonable doubt was neither mislead- 
ing to the jury nor prejudicial to appellant and was not con- 
trary to the practice approved by the Supreme Court. The 
District Court quite properly charged the jury in the language 
of the statutes applicable to each of the three counts in the 
indictment. The statutory presumptions that arise from ap- 
pellant’s possession of narcotics were not rebutted or explained 
away because appellant introduced no evidence to explain or 
justify his possession. Appellant contented himself with de- 
nying possession, which testimony was contradicted by a Gov- 
ernment witness and the consequent issue of credibility was 
for the jury. The District Court instructed the jury that it 
might find appellant guilty from the fact of his possession of 
the drugs but it did not direct the jury that it must convict 
appellant from such fact. The District Court answered a ques- 
tion by the jury in legally correct and understandable lan- 
guage, which was wholly appropriate when considered within 
the framework of the entire charge. 


ARGUMENT 


The Instructions to the Jury Were Not Assigned as Error 
below and Were in All Respects Correct 


Appellant contends that the District Court erred in its 
charge to the jury in three respects and thus denied appellant 
a fair trial. First, appellant argues that the District Court’s 
definition to the jury of reasonable doubt was erroneous (Br. 
6). Secondly, appellant appears to urge that the District 
Court erred in instructing the jury in the language of the stat- 
utes that unexplained possession of narcotics raises a presum- 
tion of guilt for the reason that appellant had denied ever 
having had possession of such narcotics (Br. 10). Finally, ap- 
pellant contends that the District Court’s answer to a question 
from the jury, after it had retired for its deliberation, was not 
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responsive and confusing—to the prejudice of appellant (Br. 
14-15). 

At the outset it should be noted that appellant did not raise 
at his trial the objections to the instructions which he now 
seeks to advance on appeal. The law is now well settled that 
the failure to make an objection, and to state distinctly the 
matter to which the objection is taken, as well as the ground for 
the objection, before the jury retires to consider its verdict, 
is a bar to the claim that the trial court committed error in its 
charge. Rule 30, Federal Rules of Criminal Procedure, pro- 
vides in pertinent part, as follows: 


“* * * No party may assign as error, any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict stating 
distinctly the matter to which he objects and the 
grounds for his objection.” 


In Villaroman v. United States, 87 U.S. App. D. C. 240, 242, 
184 F. 2d 261, 262 (1950), this Court carefully explained the 
necessity for strict compliance with this rule as a condition 
to an assignment of error on appeal: 


“In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in ac- 
cordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. [Citations omitted.] The requirement is for 
the sound and practical purpose of affording the court 
an opportunity to make any additions or corrections 
that may be deemed appropriate before the jury retires 
to consider its verdict. [Citations omitted.] A failure 
to make objections to the charge deprives a judge of the 
final opportunity for consideration and action which 
may avoid serious error resulting in a futile trial. So, 
in fairness to the court, the parties, and the adminis- 
tration of justice itself, there should be compliance with 
the rule.” [Emphasis added.] 


The reasoning set forth in Villaroman has been applied by 
the federal courts where, as in the instant case, it is contended 
for the first time on appeal that the trial court committed error 
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in its charge to the jury. See Zieglor v. United States, 174 F. 
2d 439 (9th Cir. 1949); United States v. Sherman, et al., 171 
F. 2d 619 (2d Cir. 1948); United States v. Sutter, 160 F. 2d 
754 (7th Cir. 1947); Watts v. United States, 161 F. 2d 511 (5th 
Cir. 1947). 

Furthermore, appellant’s argument is not well taken in any 
event because the instructions given were fair and proper. 
Appellant contends that the District Court defined reasonable 
doubt to the jury in a manner “contrary to the practice ap- 
proved by the Supreme Court in Holland v. United States, 348 
U.S. 121 (1954)” (Br. 7). The record reveals that the Dis- 
trict Court charged the jury that the Government had to prove 
appellant guilty beyond a reasonable doubt and that, unless 
the Government did prove beyond a reasonable doubt that ap- 
pellant committed the offenses with which he was charged and 
each essential element thereof, the jury must find appellant 
not guilty as to such charges. The District Court cautioned 
the jury that it might not speculate or conjecture as to ap- 
pellant’s guilt, but it might draw reasonable inferences from 
facts which have been proved. The District Court then de- 
fined proof beyond a reasonable doubt as “proof to a moral 
certainty and not necessarily proof to an absolute or mathe- 
matical certainty” and reasonable doubt as “a doubt based 
on reason, not any whimsical or capricious conjecture. It isa 
doubt which is reasonable in view of all the evidence.” (App. 
App. 2). In Holland v. United States, supra, the Supreme 
Court was concerned with an appeal from a conviction, after 
trial by jury, of a willful attempt to evade the payment of in- 
come taxes in violation of § 145 of the Internal Revenue Code. 
The petitioner contended inter alia, that the trial court had 
erred in its charge on reasonable doubt to the jury, and the 
Supreme Court quoted the charge and disposed of the con- 
tention (137): 

“Even more insistent is the petitioner’s attack, not 
made below, on the charge of the trial judge as to reason- 
able doubt. He defined it as ‘the kind of doubt * * * 
which you folks in the more serious and important af- 
fairs of your own lives might be willing to act upon.’ 
We think this section of the charge should have been in 
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the terms of the kind of doubt that would make a per- 
son hesitate to act, see Bishop v. United States, 71 App. 
D. C. 132, 107 F. 2d 297, 303, rather than the kind on 
which he would be willing to act. But we believe that 
the instruction as given was not of the type that could 
mislead the jury into finding no reasonable doubt when 
in fact there was some.” 


It may be seen that the trial court’s definition of reasonable 
doubt, of which the Supreme Court disapproved in Holland, 
differs considerably from the definition given by the District 
Court in its charge in the instant case. Therefore, it must be 
concluded that the District Court’s charge on reasonable doubt 
was not the type of charge that the Supreme Court would con- 
demn. Moreover, the Supreme Court, while criticizing the 
trial court’s definition of reasonable doubt in its charge in 
Holland, specifically recognized that such charge as given “was 
not of the type that could mislead the jury into finding no 
reasonable doubt when in fact there was some.” So, too, in 
the instant case, the District Court’s definition of reasonable 
doubt was clear and understandable and could not possibly 
have been misleading to the jury nor prejudicial to appellant. 
Hence, he cannot successfully complain of it on this appeal. 

Appellant urges next that “the statutory presumptions ap- 
plicable to each count in the instant cause has [sic] disap- 
peared by reason of the evidence and the testimony; and 
that it was error to permit the jury to predicate a finding of 
guilty as charged upon such presumptions” (Br. 10). The 
record reveals that the District Court charged the jury on the 
statutory presumptions applicable to each count in the follow- 
ing manner. The District Court quoted and accurately para- 
phrased 26 U.S. C. § 4704 (a) (Supp. 1956), which was the 
subject of count one in the indictment, and then stated (App. 
App. 21): 


“In other words, if it is proved that the defendant 
had possession of the drugs, and that while in his pos- 
session there were no appropriate tax paid stamps for 
those drugs, those facts constitute prima facie evidence 
of a violation of the statute, and the jury may find the 
defendant guilty on that charge if it sees fit to do so 
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without requiring any further proof.” [Emphasis sup- 
plied.] 
The District Court quoted and accurately paraphrased 21 
U.S. C. § 174 (1952), which was the subject of count two in 
the indictment, and then stated (App. App. 21): 


“In other words, if you find that the defendant had 
in his possession, in the District of Columbia, this nar- 
cotic drug referred to in the indictment [heroin], then 
from that fact alone you are at liberty to find the de- 
fendant guilty of a violation of the statute, without 
anything more, unless the defendant either by himself 
or by some other person explains the possession of the 
drug to your satisfaction.” [Emphasis supplied.] 


The District Court quoted and accurately paraphrased 26 
U.S. C. § 4744 (a) (Supp. 1956), which was the subject of 
count three in the indictment, and stated (App. App. 22-23) : 


“So the clements of the this third count which the 
Government must prove beyond a reasonable doubt 
in order for you to find this defendant guilty under the 
indictment in count three are: one, that he was in pos- 
session of marihuana; two, that he was a person re- 
quired to pay a transfer tax; and three, that he ob- 
tained such marihuana without paying the required tax. 

“As to the first element, the possession of marihuana, 
namely, as to whether he did or did not have posses- 
sion, you have heard the evidence. * * * So in this 
case if you should find the Government has proved that 
the defendant was in possession of marihuana, as I 
have already explained possession, then in the absence 
of a showing by the defendant either that he was 
within one of the exceptions as to the tax, or that he 
has paid the tax, you may find the Government has 
proved the two other elements of the offense, namely, 
that he was required to pay the tax and that he failed 
to do so. 

“Tf you find the Government has proved all three ele- 
ments of the offense, then you may find this defendant 
guilty as to count 3. If on the other hand you find the 
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Government has failed to prove any one or more of the 
enumerated elements, then you must find the defend- 
ant not guilty as to count 3.” [Emphasis supplied.] 


The use by the District Court in its instruction of the three 
statutes applicable to the counts in the indictment has been 
approved by this Court. Maynard v. United States, 94 U.S. 
App. D. C. 347, 349, 215 F. 2d 336 (1954); Bates v. United 
States, 95 U.S. App. D. C. 57, 59, 215 F. 2d 30 (1955). 
Appellant contends that the statutory presumptions set out 
above “disappeared by reason of the evidence and the testi- 
mony” (Br.10). The statutes involved do leave the door open 
for rebuttal testimony on behalf of an accused, but the record 
reveals that appellant did not produce any evidence to explain 
his possession of the narcotics. Therefore, it was impossible 
for appellant to eradicate the statutory presumptions of guilt 
when he introduced no evidence in rebuttal. The record re- 
veals that appellant introduced testimony to try to show that 
he did not have possession of the narcotics, but the Government 
presented testimony that he had possession. The testimony 
was in conflict on the issue of possession and the question of 
possession became one of credibility for determination by the 
jury, which had been properly instructed on presumption of 
innocence (App. App. 17-18), reasonable doubt (App. App. 
18), circumstantial evidence (App. App. 18-19), and credibil- 
ity of witnesses (App. App. 19). Possession by appellant was 
a fact reasonably inferable from the testimony presented by 
the Government. See Bates v. United States, supra. 
Appellant argues that the prima facie case arising pursuant 
to the statutes from the possession of narcotics disappeared 
when he testified that he did not possess such narcotics. How- 
ever, once the Government proves that appellant had posses- 
sion of the prohibited drugs, the burden of explaining such 
possession is on appellant. Frazier v. United States, 82 U.S. 
App. D. C. 332, 163 F. 2d 817; United States v. Chiarelli, 192 
F. 2d 528, 531 (7th Cir. 1951) ; Landsborough v. United States, 
168 F. 2d 486, 488 (6th Cir. 1948). It is well settled that the 
statutory prima facie evidence rule, arising out of the posses- 
sion of proscribed drugs, is legal. reasonable, and constitutional, 
and imposes on the accused the duty of justification. Goode 
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v. United States, 80 U.S. App. D. C. 67, 149 F. 2d 377 (1945) ; 
Yee Hem v. United States, 268 U.S. 175 (1925); Casey v. 
United States, 276 U.S. 413 (1928). In the instant case, after 
finding possession of narcotics as a fact, the jury was in a posi- 
tion to find appellant guilty under the statutory presumptions 
of guilt. However, it should be noted that the District Court’s 
instructions neither directed nor required that the jury convict 
solely upon the basis of the proof of appellant’s possession of 
the drugs. The District Court carefully instructed that from 
proof of possession in appellant “the jury may find the defend- 
ant guilty * * * if it sees fit to do so” (App. App. 21) and again 
that it was “at liberty to find the defendant guilty of a vio- 
lation of the statute” (App. App. 21), and again that it “may 
find the Government has proved the two other elements of 
the offense” (App. App. 23). The burden of proof was not 
shifted from the Government, and the District Court’s in- 
structions on the presumptions of guilt arising from possession 
of narcotics by appellant was in all respects proper. Bates v. 
United States, supra, at 59. 

Appellant contends finally that the District Court’s answer 
to a question propounded by the jury subsequent to its retire- 
ment for deliberation was misleading to the jury and prejudicial 
to appellant (Br. 14-15). The question submitted to the 
District Court was (App. App. 25): 


“Does the second count mean that Charles L. Saun- 
ders knew that the narcotic was imported and that that 
fact must be proved?” 


The District Court answered the question by quoting and ac- 
curately paraphrasing the applicable statute, 21 U.S. C. § 174 
(1952), and then stated to the jury (App. App. 25-26): 


“In other words, if you find that the defendant had 
possession of this narcotic drug referred to in the in- 
dictment, and in the District of Columbia, then from 
that fact alone you are at liberty to find the defendant 
guilty of a violation of the statute, without anything 
more, unless the defendant either by himself or some 
other person explains the possession of the drug to your 
satisfaction.” [Emphasis supplied.] 
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The District Court’s answer was a correct statement of the 
law, Bates v. United States, supra, and was appropriate and 
understandable by the jury within the framework of the entire 
charge. See Maynard v. United States, supra, at 339. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
o: the District Court should be affirmed. 
OLIVER GascH, 
United States Attorney. 

Lewis CaRROLL, 
FREDERICK G. SMITHSON, 
JoHN W. Kern III, 

Assistant United States Attorneys. 








APPENDIX 
JUDGE’Ss CHARGE TO THE JURY 


The Court. Ladies and gentlemen, we are about to come to 
the point where it will be your duty to retire to the jury room 
and consider and decide this case at hand. This defendant is 
before you on charges of violations of the narcotics law and 
the marihuana law. 

It is the duty of the Court to instruct you as to the law of 
the case, namely, the rules and principles applicable to a par- 
ticular case; and you are bound and obligated to follow those 
rules and principles. On the other hand, you ladies and gentle- 
men are the sole judges of the facts, and it will be for you to 
determine all issues of fact from the testimony adduced from 
the witness stand and the reasonable inferences to be deduced 
from proven facts. 

Government counsel and defense counsel have the right to 
make opening statements indicating to you what they hope to 
be able to show, and at the conclusion of the case to indicate to 
you what they believe for their respective sides they have in 
fact been able to show. That is not evidence. Therefore, if 
your recollection be at variance with any statements by way of 
summation by either counsel, as you recall the evidence, it will 
be your recollection which will control, you being the sole 
judges of the facts. 

The mere fact that a defendant has been indicted, as indi- 
cated by the sheet of paper which I have displayed to you, is 
not to be construed as evidence in the case. It is not. The 
sole purpose of an indictment is to advise the defendant of the 
charge or charges which he must face when the case comes on 
for trial. It is not evidence. 

Every defendant in a criminal case is presumed to be inno- 
cent. This presumption of innocence attaches to the defend- 
ant throughout the trial. He is not required to prove himself 
innocent or to produce evidence on the subject. The presump- 
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tion of innocence is a legal presumption which you must re- 
gard to be in the defendant’s favor, and it must be weighed 
along with the other evidence and the other presumptions 
arising from all of the evidence in the whole case. 

The burden of proof is on the Government to prove the 
defendant guilty beyond a reasonable doubt; and unless the 
Government sustains this burden and proves beyond a reason- 
able doubt that the defendant committed the offense or of- 
fenses with which he is charged, and each essential element 
thereof, then you must find the defendant not guilty as to 
such charge or charges. You may not speculate or conjecture 
as to his guilt; but you may, as I have already said to you, 
draw all reasonable inferences from the facts which have been 
proved. 

I made use of the phrase, “reasonable doubt.” What does 
it mean? It does not mean any doubt whatsoever. Proof 
beyond a reasonable doubt is proof to a moral certainty, and 
not necessarily proof to an absolute or mathematical cer- 
tainty. By a reasonable doubt, as the name implies, is meant 
a doubt based on reason, not any whimsical or capricious 
conjecture. It is a doubt which is reasonable in view of all 
the evidence. 

Therefore, if after an impartial comparison and considera- 
tion of all the evidence you can candidly say that you are not 
satisfied of the guilt of the defendant, then you have a reason- 
able doubt. But if after such impartial comparison and con- 
sideration of all the evidence you can candidly say that you 
have an abiding conviction of the defendant’s guilt, such as 
you would be willing to act upon in the more weighty and 
important matters relating to your personal affairs, then you 
have no reasonable doubt. 

In courts as well as in all other affairs of life, when we are 
called upon to determine disputed questions of fact, there are 
two kinds of evidence upon which our conclusions may be 
based. One is called direct evidence, and the other is called 
indirect or circumstantial evidence. Direct evidence, for ex- 
ample, is evidence of a witness himself as to what he saw or 
heard as an eyewitness of the offense under inquiry. In- 
direct evidence is supplied by testimony as to the facts and 
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circumstances which tend to show that the offense under in- 
quiry has been committed and by whom it was committed. 

In other words, circumstantial evidence is composed of 
proved facts which raise a logical inference as to the existence 
of the fact that is in issue in the particular case and which by 
experience have been found to be so associated to that fact 
that in the relation of cause and effect they lead to a satis- 
factory conclusion. 

A simple example of convincing circumstantial evidence is 
the track of an animal in the snow. If you see rabbit tracks, 
you know a rabbit has been there, just as clearly as if you 
had actually seen the rabbit. 

Both kinds of evidence, direct and circumstantial, have been 
introduced in this case. Both kinds of evidence are equally 
entitled to consideration by a jury. Sometimes a jury may 
consider that indirect evidence is stronger than direct evidence. 
But the rule is, as to both types of evidence, that the evidence 
must satisfy the jury beyond a reasonable doubt as to the 
guilt of the defendant, in order to convict. 

I have already said to you, ladies and gentlemen, that you 
are the sole judges of the facts. Necessarily it therefore fol- 
lows that you too are the sole judges of the credibility of the 
various witnesses who appear before you. In determining 
whether to believe the testimony of any witness and in weigh- 
ing his testimony you may consider his demeanor on the stand, 
his manner of testifying, whether he impresses you as having 
an accurate memory and recollection, whether he impresses 
you as a truthtelling individual, his apparent candor, his 
fairness or lack of it, the interest which he has in the result 
of the trial of the case, if any, his bias and prejudice for or 
against the defendant, if any be shown, and his opportunity 
of knowing the facts and circumstances about which he has 
testified; and then from all these facts and circumstances it 
becomes your duty to give the proper weight to the testimony 
of each and every witness who has appeared before you. 

You are further instructed that while the law makes the 
defendant a competent witness in this case, yet you have the 
right to take into consideration his situation and interest in 
the result of your verdict and all the circumstances which sur- 
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round it and give to his testimony such weight as in your 
judgment it is fairly entitled to. 

There has been evidence in this case that the defendant 
has been heretofore convicted of other crimes. The Court 
states to you that evidence of prior convictions is not evidence 
of his guilt as to the particular charge which he is facing here 
today. The sole purpose of the introduction of prior convic- 
tions—or a “record,” as it is called—is for use by the jury 
in determining the credibility which will attach to the tes- 
timony of such a person under such circumstances. 

I have said to you that two of these counts are based on 
the narcotic laws of the United States. Narcotic drugs are 
defined in the law as any of the following, whether produced 
directly or indirectly by extraction from substances of veg- 
etable origin or independently by means of chemical synthesis, 
or by a combination of extraction and chemical synthesis: 
Opium, coca leaves, opiate, or any compound, manufacture, 
salt, derivative or preparation of opium, coca leaves or opiate; 
any substance, compound, manufacture, salt, derivative or 
preparation thereof which is chemically identified by any of 
the substances referred to in classes 1 and 2. Heroin hydro- 
chloride, which is referred to in two of the counts in this case, 
does come within those provisions. 

The statute on which count 1 is based, in so far as pertinent 
to your inquiry, reads: 

It shall be unlawful for any person to purchase, sell, dis- 
pense or distribute any of the drugs which I have heretofore 
referred to, except in the original stamped package. In other 
words, the violation consists of purchasing, selling, dispensing 
or distributing a narcotic drug except in the original stamped 
package or from the original stamped package. 

The law does not require direct proof of the purchase, sale, 
dispensing or distribution of a drug, for the statute goes on 
further to say as follows: 

The absence of appropriate taxpaid stamps from any of the 
aforesaid drugs shall be prima facie evidence of a violation 
of this subsection by the person in whose possession the same 
may be found. 
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In other words, if it is proved that the defendant had pos- 
session of the drugs and that while in his possession there were 
no appropriate taxpaid stamps for those drugs, those facts 
constitute prima facie evidence of a violation of the statute, 
and the jury may find the defendant guilty on that charge if 
it sees fit to do so, without requiring any further proof. 

The second count of this indictment is pitched on the follow- 
ing provision of law: 

If any person fraudulently or knowingly imports or brings 
uny narcotic drug into the United States contrary to law, or 
assists in so doing, or receives, conceals, buys, sells, or in any 
manner facilitates the transportation, concealment or sale of 
any such narcotic drug after its being imported or brought in, 
knowing the same to have been imported contrary to law, such 
person shall upon conviction be punished as prescribed by the 
statute. 

And the law goes further, for it states that the Government 
does not have to prove every element of the offense as the 
statute analyzes it; but if the defendant is shown to have had 
possession of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction, unless the defend- 
ant explains the possession to the satisfaction of the jury. 

In other words, if you find that the defendant had in his 
possession, in the District of Columbia, this narcotic drug re- 
ferred to in the indictment, then from that fact alone you are 
at liberty to find the defendant guilty of a violation of the 
statute, without anything more, unless he defendant either by 
himself or by some other person explains the possession of the 
drug to your satisfaction. 

And the third count deals with a marihuana violation, the 
so-called possession of untaxed marihuana. Congress has 
passed certain statutes for the purpose of supervising and con- 
trolling traffic and transactions in marihuana. The scheme 
of this statute is to permit proper and legitimate transactions, 
such as those pursuant to a physician’s prescription, but on the 
other hand to suppress illicit traffic in the drug. 

One of the statutory provisions intended to supervise and 
control traffic in marihuana provides that with certain named 
exceptions there shall be paid a tax on each transfer of mari- 
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huana. Failure to pay this tax is a criminal offense. The 
particular provision of law under which this indictment, count 
3, is drawn provides: 

It shall be unlawful for any person who is a transferee re- 
quired to pay the transfer tax to acquire or otherwise obtain 
any marihuana without having paid such tax; and proof that 
any person shall have in his possession any marihuana and 
shall have failed, after reasonable notice and demand by the 
Secretary of the Treasury or his delegate, to produce the order 
form required to be retained by him, shall be presumptive 
evidence of his guilt under this section and of the liability 
for the tax. 

So the elements of this the third count which the Govern- 
ment must prove beyond a reasonable doubt in order for you 
to find this defendant guilty under the indictment in count 
3 are: One, that he was in possession of marihuana; two, 
that he was a person required to pay a transfer tax; and 
three, that he obtained such marihuana without paying the 
required tax. 

As to the first element, the possession of marihuana, 
namely, as to whether he did or did not have possession, you 
have heard the evidence. 

As to the second element, whether the defendant was a 
person required to pay the transfer tax, you are instructed 
that only certain defined groups are excepted from the tax, 
such as physicians, dentists, veterinarians, surgeons or other 
registered practitioners or dealers dispensing the drug under 
prescriptions issued by such persons; or persons exporting 
the drug to foreign countries in accordance with federal regu- 
lations; or Government or State officials purchasing the drug 
for use in public hospitals and other public institutions. 

As to this second element, that the defendant was a trans- 
feree required to pay the tax, and also as to the third element, 
namely, that the defendant failed to pay the tax, the law pro- 
vides that if the Government proves that any person had in 
his possession marihuana, then the presumption arises that he 
was @ person required to pay the transfer tax, and if upon 
reasonable notice and demand by the representative of the 
Treasury Department he fails to produce the order form re- 
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quired to be retained by a transferee, there is also the presump- 
tion that he has not paid the tax. 

So in this case if you should find the Government has proved 
that the defendant was in possession of marihuana, as I have 
already explained possession, then in the absence of a showing 
by the defendant either that he was within one of the exceptions 
as to the tax, or that he had paid the tax, you may find the 
Government has proved the two other elements of the offense, 
namely, that he was required to pay the tax and that he failed 
to do so. 

If you find the Government has proved all three elements of 
the offense, then you may find this defendant guilty as to 
count 3. If on the other hand you find the Government has 
failed to prove any one or more of the enumerated elements, 
then you must find the defendant not guilty as to count 3. 

This matter, ladies and gentlemen, is of course important to 
all concerned. When you go to the jury room you will con- 
sider this case deliberately, carefully, dispassionately and ob- 
jectively, without bias or prejudice for or against the defendant, 
without emotion and without sympathy, and in the light of 
the instructions on the law which I have given you, bearing in 
mind that you are the sole judges of the facts and that you are 
obligated to follow my instructions only as to the law. 

Has either counsel anything to add? 

Mr. SmrrHson. The Government has no additions, Your 
Honor. 

Mr. Witurams. Could we approach the bench, Your Honor? 

The Court. Yes, certainly. 

(At the bench.) 

Mr. Wiutrams. Your Honor gave a very clear instruction, 
but I wonder if Your Honor would instruct them in accordance 
with that [handling memorandum]. 

The Court. You are asking me to say that he must have 
had actual possession of it? 

Mr. Wituias. Yes, sir, I mean that the jury must find, 
first, that he had actual possession of these narcotics, before 
they can find him guilty of anything. 

The Court. Haven’t I done that? 
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Mr. SmirHson. Your Honor in his instructions said that 
the man must have had possession under count 1 of the indict- 
ment, under count 2 of the indictment, and also under the 
third count. 

Mr. WiuurAms. I mean, it was broken down. That is my 
position, Your Honor, that over all that they must find that 
he first had actual possession, before you can find him guilty 
of either count, or of anything. 

Mr. Smiruson. I would seriously object to any reemphasis 
of it, since you have given it three times. 

The Court. In other words, I said, “if it is proved that the 
defendant had possession of the drugs,” that is, as to count 
1; “if the defendant is shown to have had possession’’—that is, 
count 2—“such possession shall be deemed sufficient, unless 
that possession is explained away.” That is as to count 2. 
And then I went on, “if you find that the defendant had in his 
possession this narcotic drug.” 

Mr. WiuuiaMs. That is the basis of my objection, Your 
Honor, that the instruction is an affirmative instruction with 
respect to finding the defendant guilty. My objection is that 
they should also be instructed negatively with regards to his 
innocence, in this respect, that in order to find the defendant 
guilty of anything, first they have got to find that he had 
actual possession of these narcotics. 

Mr. SmiTHson. That is not a negative approach; that is 
affirmative, Your Honor—“you must find, to justify guilt.” 

The Court. I am not going to say they “must” find. 

Mr. WiiuraMs. That is what my position is, that that is 
what the instruction leads to, Your Honor. 

The Court. I think I will let that stand. I think that is 
clear to them, Mr. Williams. 


Is that all you have? 
Mr. WiuuiaMs. That is all I have. 
* * * * * 


The Court. Ladies and gentlemen, I have the two questions 
which you propounded to the Court, which I have read to 
counsel for the Government and counsel for the defense. I 
have to say to you that I cannot supply the answers to those 
questions, because that testimony has not been put in evidence 
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in the case. I therefore reluctantly have to say to you that I 
cannot answer it and you must determine the case on the 
evidence that is before you. 

Is there anything either counsel suggest? 

Mr. SmitHson. Nothing, Your Honor. 

Mr. WiuuraMs. No, Your Honor. 

The Court. Then you ladies and gentlemen may retire to 
further consider the case. 


* * * * * 


The Court. Ladies and gentlemen of the jury, the Marshal 
has handed me a question you have propounded, which I 
understand to read as follows, and which I have have read to 
both counsel. 


Does the second count mean that Charles L. 
Saunders knew that the narcotic was imported and that 
that fact must be proved? 


The answer to that question I think can best be given to 
you by reading to you—you, of course, are familiar with count 
2 as the indictment reflects it, the facilitated count of this 
imported narcotic—the statute on which this count is based, 
which reads as follows: 

If any person fraudulently or knowingly imports or brings 
any narcotic drug into the United States contrary to law, 
or assists in so doing, or receives, conceals, buys, sells, or in any 
manner facilitates the transportation, concealment or sale of 
any such narcotic drug after being imported or brought in, 
knowing the same to have been imported contrary to law, such 
person upon conviction shall be punished as provided by the 
statute. 

And the statute goes further and states this. The law fur- 
ther goes on to state that the Government does not have to 
prove every element of the offense as the statute analyzes it; 
but if the defendant is shown to have had possession of the 
narcotic drug, such possession shall be deemed sufficient evi- 
dence to authorize conviction, unless the defendant explains 
the possession to the satisfaction of the jury. 

In other words, if you find that the defendant had possession 
of this narcotic drug referred to in the indictment, and in the 
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District of Columbia, then from that fact alone you are at 
liberty to find the defendant guilty of a violation of the statute 
without anything more, unless the defendant either by himself 
or by some other witnesses explains the possession of the drug 


to your satisfaction. 
Does that answer your question, ladies and gentlemen? 


(The jurors indicated an affirmative response.) 
There being nothing further from either counsel, you may 
retire to further consider and decide. 


* * * * * 
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